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Claim Rejections - 35 USC § 103 

1. Claims 121-123,125-142,145-149 are rejected under 35 U.S.C. 103(a) as being 
unpatentable over Estes (5,794,615) in view of Cho et al (2004/0134496). 
Estes teaches a device which provide positive air pressure to a patient using a mask, 
and various patient conditions can be sensed, as set forth in column 18, including 
inspiratory flow and volume, etc. Cho teaches that it is well known to monitor a patient's 
airflow, and to calculate therefrom an indicator which represents information regarding 
the patient's heart condition. For example, par. 7 teaches detecting respiration using a 
breathing mask, similar to the one used in Estes. Par. 38 teaches that circulatory delay 
time may be monitored to detect problems in heart failure patients, And that 'monitoring 
such periodic breathing patterns offers the opportunity to assess the patient's cardiac 
output indirectly by measuring the circulatory delay time'. Par. 40 teaches that various 
metrics such as breathing cycle length, etc, can be 'correlated to cardiac function'. 
Thus, to use the ability to ascertain cardiac condition from the patient's flow, as taught 
by Cho would have been obvious to use with Estes since important information can be 
ascertained from the flow rate that would improve patient care, and that the combination 
of Estes and Cole would yield a predictable result. Re claim 122, par. 4 of Cole teaches 
that Cheyne stokes occurs frequently in heart failure patients. Re claim 123, par. 50 
teaches the use of a programmer which can, as is well known, issue prompts to input 
information and to store relevant information in the device. Re claim 125, par. 25 of 
Cole teaches that parameters are compared to predetermined criteria, and a detection 
threshold. Par. 28 also teaches comparison to a threshold. Re claim 126, Estes 
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teaches that the airway resistance is measured, which is indicative of increased 
pressure of breathable gas. Re claim 127, various trends can be produced and stored 
for subsequent analysis, par. 41 . Re claim 128, it is considered to be common sensical 
to prevent interference with the breathing event from being recorded properly, since the 
primary purpose is to detect cardiac conditions based on breathing pattern, and to 
reduce interference would facilitate such process. Re claim 129, the Cho device can 
measure various [parameters including respiration rate, minute ventilation, apnea length 
etc. par. 25 and 40. Further 'waxing and waning' can be detected by the device of Cho 
and Estes and would be considered to be useful in determining cardiac output. Re 
claim 130,131, see par. 28 of cho. Re claim 132,133,134, see par. 41 of Cho. Ratios 
are common in the art to quickly determine the change of a heart indicator relative to a 
previous heart indicator. Re claims 135,136, see par. 26 of Cho. Re claims 137-141, 
the skilled artisan would be well aware of using a frequency analysis (see also Greenhut 
719) to determine Cheyne-stokes breathing, and such is known in the art to accurately 
determine and diagnose the presence of specific breathing patterns, including Cheyne- 
stokes breathing. Re claim 142,145-149, see par. 24,25 of Cho. The skilled artisan 
would know the threshold that is appropriate to detect various heart conditions. 

2. Claim 124 is rejected under 35 U.S.C. 103(a) as being unpatentable over Estes 
(5,794,615) in view of Cho et al (2004/0134496), And further in view of Foulkes et al 
(5,846,720). 

See previous office action. 
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3. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Greenhut '71 9 teaches many of the features of applicant's 
invention. 



4. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1 .136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Scott M. Getzow whose telephone number is (571) 272- 
4946. The examiner can normally be reached on M-F, 9-5. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Angela Sykes can be reached on (571) 272-4955. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 



/Scott M. Getzow/ 

Primary Examiner, Art Unit 3762 



